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Bef ore: Randol ph, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Truckers United for Safety
("TUFS"), a nonprofit trade association of notor carriers,
petitions for review of a portion of the regul atory gui dance
i ssued by the Federal Hi ghway Adm nistration (the "Adm n-
istration") for private parties seeking to conply with notor
carrier safety regulations. In a set of three questions and
answers published in this guidance, TUFS contends, the
Admi ni stration inposed strict liability on trucking conpanies
for certain regulatory violations commtted by their enploy-
ees and, in doing so, exceeded its statutory authority and
vi ol ated the conpani es’ due process rights. Because these
substanti ve chall enges are not ripe for review, we dismss the
petition as to these challenges. TUFS also contends that the
Admi ni stration should have afforded interested parties notice
and an opportunity to comment under the Administrative
Procedure Act ("APA'). Because the questions and answers
were interpretative rules not subject to notice-and-coment
requi renents, we deny the petition for review as to this
chal | enge.

Under the Mdtor Carrier Act of 1935 and the Mdtor
Carrier Safety Act of 1984, the Federal Hi ghway Adm nistra-
tion has the authority to issue regulations pertaining to
commercial nmotor vehicle safety and to enforce those regul a-
tions. See 49 U.S. C. ss 521(b), 31133(a) (1994). Pursuant to
that authority, the Admi nistration pronul gated the Federa
Motor Carrier Safety Regul ations, including the follow ng
regul ati ons:

s 390. 11 Motor carrier to require observance of driver
regul ati ons.

VWhenever ... a duty is prescribed for a driver or a
prohi bition is inmposed upon the driver, it shall be the
duty of the notor carrier to require observance of such
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duty or prohibition. |If the notor carrier is a driver, the
driver shall |ikew se be bound.

49

C

s 395.3 Maxi mumdriving tine.

(a) Except as provided [el sewhere] ... no notor carrier
shall permt or require any driver used by it to drive nor
shal | any such driver drive:

(1) More than 10 hours followi ng 8 consecutive hours
of f duty; or

(2) For any period after having been on duty 15 hours
foll owi ng 8 consecutive hours off duty.

(b) No notor carrier shall permt or require a driver of a
commercial nmotor vehicle to drive, nor shall any driver
drive, regardl ess of the nunber of notor carriers using
the driver's services, for any period after--

(1) Having been on duty 60 hours in any 7 consecutive
days if the enploying notor carrier does not operate
commer ci al nmotor vehicles every day of the week; or

(2) Having been on duty 70 hours in any period of 8
consecutive days if the enploying notor carrier oper-
ates commercial notor vehicles every day of the week.

s 395.8 Driver's record of duty status.

(a) Except for a private notor carrier of passengers
(nonbusi ness), every nmotor carrier shall require every
driver used by the nmotor carrier to record his/her duty
status for each 24 hour period using the methods pre-
scribed [herein]....

(e) Failure to conplete the record of duty activities of
this section or s 395.15, failure to preserve a record of
such duty activities, or making of false reports in connec-
tion with such duty activities shall nake the driver

and/or the carrier liable to prosecution

F.R ss 390.11, 395.3, .8 (1997).

The Adm nistration has devel oped and periodical |l y updated

regul atory gui dance in question-and-answer format to assi st
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parties bound by these regulations. See Regul atory CGui dance
for the Federal Mdtor Carrier Safety Regul ations, 62 Fed.

Reg. 16370 (1997) [hereinafter Regulatory QGuidance]. In the
nost recent edition of this regulatory guidance, published in
the Federal Register on April 4, 1997, the Adm nistration
"consol i dated previously issued interpretations and regul atory
gui dance materials and devel oped concise interpretive guid-
ance in question and answer form™" 1d. at 16370. Three
particul ar questions and answers w thin the guidance are of
concern here. First and second, in interpretation of 49
CFR s 395 3:

Question 7: Wiat is the liability of a notor carrier for
hours of service violations?

Qui dance: The carrier is liable for violations of the hours
of service regulations if it had or should have had the
means by which to detect the violations. Liability under
the [Federal Mtor Carrier Safety Regul ati ons] does not
depend upon actual know edge of the violations.

Question 8: Are carriers liable for the actions of their
enpl oyees even though the carrier contends that it did
not require or permt the violations to occur?

Qui dance: Yes. Carriers are liable for the actions of
their enployees. Neither intent to commit, nor actua

know edge of, a violation is a necessary el enent of that
liability. Carriers "permt" violations of the hours of
service regulations by their enployees if they fail to have
i n place managenent systens that effectively prevent

such viol ati ons.

Id. at 16424. Third, in interpretation of 49 CF. R s 395.8:

Question 21: \What is the carrier's liability when its
drivers falsify records of duty status?

Quidance: A carrier is |liable both for the actions of its
drivers in submtting fal se docunents and for its own
actions in accepting fal se docunments. Modtor carriers

have a duty to require drivers to observe the [Federa
Motor Carrier Safety Regul ations].
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Id. at 16426. TUFS petitions for review of these three
guesti ons and answers.

TUFS contends that, by enacting a strict liability standard
for motor carriers, the agency exceeded its statutory authori -
ty and viol ated due process and thus that the offending
guestions and answers shoul d be vacated. The Adm nistra-
tion denies that the questions and answers changed the
standards for notor carriers' liability and insists that, until it
has had a chance to apply the regulatory guidance in a
concrete factual setting, this petition is not ripe for review
The agency is correct: under the test for ripeness announced
in Abbott Laboratories v. Gardner, 387 U S. 136 (1967), the
i ssues are not yet fit for judicial decision and TUFS will not
suffer any great hardship fromwaiting for judicial reviewin a
nore appropriate action. See id. at 149.

Qur determ nation of the fitness prong of the Abbott Labo-
ratories test is guided by Aul enback, Inc. v. Federal Hi gh-
way Adm nistration, 103 F.3d 156 (D.C. Gr. 1997). In
Aul enback, a group of petitioners (including TUFS) chal -
| enged the Administration's reliance upon an internal guid-
ance manual for determ ning whether certain notor carrier
practices posed an "inm nent hazard" justifying orders to put
motor carriers out of service under 49 U S.C. s 521(b)(5) (A
See Aul enback, 103 F.3d at 159-61. The court held that this
chal | enge was not ripe for review because the agency had not
had a chance to clarify its position

t he agency has not had an opportunity to explain, in an

aut horitative way, the purpose of the Manual and how it

is used. The court thus lacks an authoritative interpre-
tation of the relevant provisions of that text, and petition-
ers fail to denonstrate that the court should consider

their challenge in a factual vacuum

Id. at 167. |Indeed, the court continued, even though the
chal | enged agency gui dance appeared on its face to all ow out -

of -service orders when the statute in question would not so
allow, "the [agency] might decline to follow the | anguage of its
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Manual or mght sufficiently narrow it that under a deferen-
tial standard of review ... , the court mght be able to uphold
it." 1d. Thus, the court concluded, the challenge was unfit
for judicial review See id.

The substantive challenges in the instant petition are even
less fit for judicial review than the chall enge in Aul enback
TUFS clains that the three questions and answers clearly
denonstrate the inposition of strict liability on notor carriers
for their drivers' violations of maxi num hours and record
keepi ng regul ati ons. The Adm nistration, on the other hand,
deni es that the questions do any such thing; instead, the
agency insists, the regulatory guidance only represents an
attenpt to codify already existing | aw, which, all agree, did
not inpose such strict liability on notor carriers for their
drivers' actions. Indeed, the questions and answers do not
seemto inpose strict liability on notor carriers; 1 certainly,
they do not do so with the clarity necessary for the court to
intercede without first giving the agency a chance to apply its
regul ations in a concrete factual situation. See id. at 167. At
this point, TUFS can only specul ate that the regul atory
gui dance will be applied in the way they fear

1 The answer for question 7 states that a carrier is liable only
for violations "if it had or should have had the nmeans by which to
detect the violations"--this inplies not strict liability, but negli-
gence. Regulatory Quidance, 62 Fed. Reg. at 16424 (enphasis
added). The answer for question 8 does state that "[clarriers are
liable for the actions of their enployees,” but continues: "Carriers
"permt' violations of the hours of service regulations by their
enpl oyees if they fail to have in place managenent systens that
effectively prevent such violations.”™ 1d. Again, this seens to
envision inposing liability only upon notor carriers that are at fault
in at |least some way. Finally, although the answer for question 21

states that "[a] carrier is liable ... for the actions of its drivers in
subm tting fal se docunents,” it does not state that carriers will be
strictly liable therefor. 1d. at 16426. Rather, it suggests that
carriers will face liability only if they fail to fulfill their "duty to
require drivers to observe the [regulations].” 1d. The standard of

liability thus seens to be one for negligence in allowing or failing to
detect drivers' subm ssions of fal se docunents.
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Furt hernore, TUFS does not contend that it will suffer
any great hardship fromwaiting for judicial reviewin a nore
appropriate action, nor does it introduce any evidence to that
effect.2 Although "[a] hardship may be shown when a litigant
is forced to choose between risking serious sanctions and
i ncurring substantial costs of conplying with an allegedly
unl awful agency directive,"” id. at 168, TUFS is not faced with
that choice. TUFS maintains that the regul atory gui dance
repl aces negligence with strict liability (that is, liability wth-
out fault). Even if this is true, TUFS nmakes no cl ai mt hat
motor carriers will change their behavior in any significant
way in order to account for the enpl oyee violations for which
they would be liable under strict liability but not negligence.3
To the extent that the notor carriers' liability is expanded
under the questions and answers, they will be able to address
any resulting harmin any adjudication in which the agency
relies upon the regul atory gui dance to inpose strict liability.4

2 TUFS instead relies on its contention that the petition raises
purely legal issues fit for judicial resolution. It observes that if the
court determned that the issues presented by the case were fit for
review, "there is no need to consider 'the hardship to the parties of
wi t hhol di ng court consideration.” " Action for Children's Tel evision
v. FCC, 59 F.3d 1249, 1258 (D.C. G r. 1995) (quoting Abbott Labora-
tories, 387 U S. at 149). However, because the fitness for review of
TUFS petition is suspect, we nust also consider the hardship issue.

3 Counsel for TUFS recogni zed as much at oral argunent:

The Court: [The Court is] asking a practical question whether
t he menbers of your association have in fact felt required to
change their practices because of these three answers to these
t hree questi ons.

Counsel : They can't change, your honor. You cannot create
perfection, and | suggest that the rule requires perfection

4 In the addendumto its reply brief, TUFS includes docunents
froma recent prosecution of a notor carrier by the Adm nistration
in which, TUFS clainms, the Adm nistration has been applying a
strict liability-based enforcenent policy. Even assum ng these
docunents are properly before the court, TUFS renedy lies in a
chal l enge in that proceeding or another of its kind, not in the kind
of facial challenge presented in the instant case.
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Thus, neither prong of the ripeness inquiry supports
TUFS' petition for review To the extent that TUFS w shes
to chall enge the substance of the regul atory gui dance, it nust
wait until the Administration actually applies it in a concrete
factual situation; indeed, when and if the Administration does
so, TUFS may find such application unobjectionable. Accord-
ingly, we dismss the petition for review as to TUFS argu-
ments that, in pronulgating the regul atory gui dance, the
Admi ni stration has exceeded its statutory authority and vio-
lated the Fifth Amendnent.

TUFS' further contention, that the set of three questions
and answers in the regul atory guidance is invalid because the
Admi ni stration did not provide interested parties with notice
and an opportunity to comment in accordance with the APA,
is simlarly unpersuasive. See 5 U S.C ss 553, 706(2)(A)
(1994). Under the APA, legislative rules are subject to
noti ce-and-comment requirenents, whereas interpretative
rules are not. See id. s 553(b); Anerican M ning Congress
V. Mne Safety & Health Adnmin., 995 F.2d 1106, 1108-12
(D.C. Cr. 1993). To distinguish between the two, the court
asks

whet her the purported interpretive rule has 'legal effect',
which in turn is best ascertained by asking (1) whether in
t he absence of the rule there woul d not be an adequate

| egi slative basis for enforcenment action or other agency
action to confer benefits or ensure the performance of
duties, (2) whether the agency has published the rule in

t he Code of Federal Regul ations, (3) whether the agency

has explicitly invoked its general |egislative authority, or

(4) whether the rule effectively anends a prior legislative
rule.

Id. at 1112. Although this inquiry may be "fuzzy" in sone
cases, see Anerican Hosp. Ass'n v. Bowen, 834 F.2d 1037,
1046 (D.C. Cir. 1987), in the instant case, each of these
criteria points toward the same conclusion: the three ques-
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tions and answers represent interpretative rules not subject
to the APA's notice and coment requirenents.

First, as discussed, the three questions and answers do not
appear to inmpose a new strict liability standard on notor
carriers, and thus the Adm nistrati on has no apparent need to
rely upon themfor authority to take any enforcenment action
The regul ations in force both before and after the Adm nis-
tration issued the regul atory gui dance provi ded that notor
carriers have a duty to require their drivers' conpliance with
the regul ations, see 49 CF. R s 390.11, and in particular, with
t he maxi mum hours of duty and record keepi ng regul ations
wi th which the regul atory gui dance in question is concerned,
see id. ss 395.3, .8. The regulatory guidance appears only to
el aborate upon that duty, and then only in a manner consis-
tent with earlier applications of the regulations. See Used
Equi p. Sales v. Departnment of Transp., 54 F.3d 862, 866
(D.C. Cr. 1995). Even if the regulatory guidance did not
exi st, the Admi nistration could rely upon prior authority to
apply the rules enbodied in the three chall enged questions
and answers.

Second, the regul atory guidance is not published in the
Code of Federal Regulations. It was published only in the
Federal Register, and the Adm nistration gave no indication
there that it would publish the Regul atory Qui dance again
el sewhere. See Regul atory Gui dance, 62 Fed. Reg. at 16370.

Third, the Administration did not invoke its |egislative
authority in publishing the regul atory guidance. To the
contrary, the Administration explained that this was "inter-
pretive guidance” neant to "provide the notor carrier indus-
try with a clearer understanding of the applicability of many
of the requirenents contained in the [Federal Mtor Carrier
Safety Regul ations] in particular situations.” 1d. Al though
the | abel an agency places on a rule is not dispositive, see
Action for Children's Television v. FCC, 59 F.3d 1249, 1257
(D.C. Cr. 1995), the label, as indicative of intent, does carry
some wei ght in our consideration whether the underlying rule
is legislative or interpretative.
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Finally, the three questions and answers do not anend a
prior legislative rule. As noted, they appear consistent with
prior law. It is true that the preanble to the regulatory
gui dance states that "[a]ll prior interpretations and regul ato-
ry guidance ... issued previously in the Federal Register, as
wel |l as [Adm nistration] nmenoranda and letters, may no
| onger be relied upon as authoritative insofar as they are
i nconsistent with the gui dance published today." Regulatory
Qui dance, 62 Fed. Reg. at 16370. The preanble sinply puts
carriers on notice that older interpretive materials may now
be outdated. This is consistent with the guidance's purpose
of "consolidat[ing] previously issued interpretations and regu-
| atory guidance materials.” 1d. No substantive change in
prior law is apparent.

Al'l four factors indicate that the Adm nistration was not
required to afford interested parties notice and an opportuni -
ty to coment before pronulgating the three questions and
answers (and, concomitantly, that the three questions and
answers do not have the binding effect of |egislative rules).
Hence, TUFS clai munder the APA fails, and we deny the
petition for review as to that claim
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